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pursuant to §36.3121(1)(3)-1(a), with re-
spect to one or more foreign subsidi-
aries named in the agreement, includ-
ing any amendment thereof, the period
for which the agreement is in effect
will continue with respect to any other
foreign subsidiary or subsidiaries
named in the agreement (or amend-
ment). However, the agreement may
not thereafter be amended to include
any foreign subsidiary with respect to
which the effective period of the agree-
ment has been terminated.

(2) If the effective period of an agree-
ment entered into by a domestic cor-
poration as provided in §36.3121(1)(1)-1
is terminated automatically by reason
of a change in stock ownership (see
§36.3121(1)(3)-1(b)) with respect to a for-
eign corporation which has ceased to
be a foreign subsidiary of the domestic
corporation, but the period for which
the agreement is in effect continues
with respect to one or more other for-
eign subsidiaries, the agreement may
not thereafter be amended to include
such foreign corporation even though
the foreign corporation may again be-
come a foreign subsidiary of the do-
mestic corporation.

§36.3121(1)(7)-1 Overpayments and un-
derpayments.

(a) Adjustments—(1) In general. Errors
in the payment of amounts for which
liability equivalent to the employee
and employer taxes with respect to any
payment of remuneration is incurred
by a domestic corporation pursuant to
its agreement are adjustable by the do-
mestic corporation in certain cases
without interest. However, not all cor-
rections made under this section con-
stitute adjustments within the mean-
ing of the regulations in this part. The
various situations in which such cor-
rections constitute adjustments are set
forth in paragraphs (a)(2) and (3) of this
section. All corrections in respect of
underpayments and all adjustments or
credits in respect of overpayments
made under this section must be re-
ported on a return filed by the domes-
tic corporation under the regulations
in this part and not on a return filed
with respect to the employee and em-
ployer taxes imposed by sections 3101
and 3111, respectively. Every return on
which such a correction (by adjust-
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ment, credit, or otherwise) is reported
pursuant to this section must have se-
curely attached as a part thereof a
statement explaining the error in re-
spect of which the correction is made,
designating the calendar quarter in
which the error was ascertained, and
setting forth such other information as
would be required if the correction
were in respect of an overpayment or
underpayment of taxes under the Fed-
eral Insurance Contributions Act. An
error is ascertained when the domestic
corporation has sufficient knowledge of
the error to be able to correct it. An
underpayment may not be corrected
under this section after receipt from
the district director or director of the
service center of written notification
of the amount due and demand for pay-
ment thereof, but the amount shall be
paid in accordance with such notifica-
tion.

(2) Underpayments. If a domestic cor-
poration fails to report, on a return
filed under the regulations in this part,
all or any part of the amount for which
liability equivalent to the employee
and employer taxes is incurred under
its agreement with respect to any pay-
ment of remuneration, the domestic
corporation shall adjust the under-
payment by reporting the additional
amount due as an adjustment on a re-
turn or supplemental return filed on or
before the last day on which the return
for the return period in which the error
is ascertained is required to be filed.
The amount of each underpayment ad-
justed in accordance with this subpara-
graph shall be paid, without interest,
at the time fixed for reporting the ad-
justment. If an adjustment is reported
pursuant to this subparagraph but the
amount thereof is not paid when due,
interest thereafter accrues.

(3) Overpayments. If a domestic cor-
poration pays more than the amount
for which liability equivalent to the
employee and employer taxes is in-
curred under its agreement with re-
spect to any payment of remuneration,
the domestic corporation may correct
the error, subject to the requirements
and under the conditions stated in this
paragraph, by deducting the amount of
the overpayment from the amount of
liability reported on a return filed by
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the domestic
that—

(i) A correction may not be made in
respect of any part of an overpayment
which was collected from an individual
by reason of the agreement unless the
domestic corporation (a) has repaid the
amount so collected to the individual,
has secured the written receipt of the
individual showing the date and
amount of the repayment, and retains
such receipt as a part of its records, or
(b) has reimbursed the individual by re-
ducing the amounts which otherwise
should have been deducted from his re-
muneration by reason of the agree-
ment; and

(ii) A correction may not be made in
one calendar year in respect of any
part of an overpayment which was col-
lected from an individual in a prior cal-
endar year unless the domestic cor-
poration has secured the written state-
ment of the individual showing that he
has not claimed and will not claim re-
fund or credit of the amount so col-
lected, and retains such receipt as a
part of its records. See §31.6413(c)-1 of
this chapter, relating to claims for spe-
cial credit or refund.

The correction constitutes an adjust-
ment under this subparagraph only if it
is reported on the return for the period
in which the error is ascertained or on
the return for the next following pe-
riod, and then only if the correction is
reported within the statutory period of
limitation upon refund or credit of
overpayments of amounts due under
the agreement. See paragraph (b)(2)(iii)
of this section relating to such statu-
tory period. A claim for credit or re-
fund may be filed in accordance with
the provisions of paragraph (b)(2) of
this section for any overpayment of an
amount due wunder the agreement
which is not adjusted under this sub-
paragraph.

(b) Errors mnot adjustable—(1) Under-
payments. If a domestic corporation
fails to report all or any part of the
amount for which liability equivalent
to the employee and employer taxes is
incurred under its agreement with re-
spect to any payment of remuneration,
and such underpayment is not reported
as an adjustment within the time pre-
scribed by paragraph (a)(2) of this sec-
tion, the amount of such under-
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payment shall be reported on the do-
mestic corporation’s next return, or
shall be reported immediately on a sup-
plemental return for the return period
in which such payment of remunera-
tion was made. The reporting of an un-
derpayment under this subparagraph
does not constitute an adjustment
without interest.

(2) Overpayments. (i) If more than the
correct amount due from a domestic
corporation pursuant to its agreement
(including the amount of any interest
or addition) is paid and the amount of
the overpayment is not adjusted under
paragraph (a) (3) of this section, the do-
mestic corporation may file a claim for
refund or credit. Except as otherwise
provided in this subparagraph, such
claim shall be made in the same man-
ner and subject to the same conditions
as to allowance of the claim as would
be the case if the claim were in respect
of an overpayment of taxes under the
Federal Insurance Contributions Act.
Refund or credit of an amount erro-
neously paid by a domestic corporation
under its agreement may be allowed
only to the domestic corporation.

(ii) Any claim filed under this sub-
paragraph shall be plainly marked
“Claim under section 3121(1).”

(iii) No refund or credit of an over-
payment of the amount due from a do-
mestic corporation under its agree-
ment will be allowed after the expira-
tion of 2 years after the date of pay-
ment of such overpayment, except
upon one or more of the grounds set
forth in a claim filed prior to the expi-
ration of such 2-year period.

(c) Deductions from employees’ remu-
neration. If a domestic corporation de-
ducts, or causes to be deducted, from
the remuneration of an individual for
services covered by the agreement
amounts which are more or less than
the employee tax which would be de-
ductible therefrom if such remunera-
tion constituted wages, any repayment
to the individual (except to the extent
otherwise provided in this section), or
further collection from the individual,
in respect of such deduction is a matter
for settlement between the individual
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and the domestic corporation or such
other person as may be concerned.

[T.D. 6145, 25 FR 14021, Dec. 31, 1960, as
amended by T.D. 7012, 3¢ FR 7694, May 15,
1969]

§36.3121(1)(8)-1 Definition of foreign
subsidiary.

(a) Prior to August 1, 1956. (1) For the
period January 1, 1955 to July 31, 1956,
inclusive, a foreign corporation is a
foreign subsidiary of a domestic cor-
poration, within the meaning of the
regulations in this part, if—

(i) More than 50 percent of the voting
stock of the foreign corporation is
owned by the domestic corporation; or

(ii) More than 50 percent of the vot-
ing stock of the foreign corporation is
owned by a second foreign corporation
and more than 50 percent of the voting
stock of the second foreign corporation
is owned by the domestic corporation.

(2) The application of subparagraph
(1) of this paragraph may be illustrated
by the following examples:

Example 1. P, a domestic corporation, owns
51 percent of the voting stock of S-1, a for-
eign corporation. S-1 owns 51 percent of the
voting stock of S-2, a foreign corporation. S—
2 owns 51 percent of the voting stock of S-3,
a foreign corporation. S-1 and S-2 are foreign
subsidiaries of P for purposes of the regula-
tions in this part. Since neither P nor S-1
owns more than 50 percent of the voting
stock of S-3, S-3 is not a foreign subsidiary
of P within the meaning of the regulations in
this part.

Example 2. Assume the same facts as those
stated in example 1 except that 25 percent of
the voting stock of S-2 is transferred by S-
1 to P. P owns no other voting stock of S-2.
Accordingly, after the transfer, P and S-1 to-
gether own more than 50 percent of the vot-
ing stock of S-2, but neither P nor S-1 alone
owns more than 50 percent of such stock. S-
2 ceases to be a foreign subsidiary of P when
such transfer is effected.

(b) On or after August 1, 1956. (1) Be-
ginning August 1, 1956, a foreign cor-
poration is a foreign subsidiary of a do-
mestic corporation, within the mean-
ing of the regulations in this part, if—

(i) Not less than 20 percent of the
voting stock of the foreign corporation
is owned by the domestic corporation;
or

(ii) More than 50 percent of the vot-
ing stock of the foreign corporation is
owned by a second foreign corporation
and not less than 20 percent of the vot-
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ing stock of the second foreign corpora-
tion is owned by the domestic corpora-
tion.

(2) The application of subparagraph
(1) of this paragraph may be illustrated
by the following examples:

Example 1. P, a domestic corporation owns
20 percent of the voting stock of S-1, a for-
eign corporation. S-1 is, therefore, a foreign
subsidiary of P. S-1 owns 51 percent and P
owns 15 percent of the voting stock of S-2, a
foreign corporation. S-2 is also a foreign sub-
sidiary of P, and this would be so even if P
owned none of the voting stock of S-2. S-2
owns bl percent, S-1 owns 39 percent, and P
owns 10 percent of the voting stock of S-3, a
foreign corporation. Since P owns less than
20 percent of the voting stock of S-2 and less
than 20 percent of the voting stock of S-3,
and since S-1 owns not more than 50 percent
of the voting stock of S-3, S-3 is not a for-
eign subsidiary of P within the meaning of
the regulations in this part.

Example 2. Assume the same facts as those
stated in example I except that 4 percent of
the voting stock of S-2 is transferred by S-
1 to P. After, as well as before, the transfer
of 66 percent of the voting stock of S-2 is
owned by P and S-1 together. After the
transfer, however, P owns less than 20 per-
cent and S-1 owns not more than 50 percent
of the voting stock of S-2. When such trans-
fer is effected S-2 ceases to be a foreign sub-
sidiary of P for purposes of the regulations
in this part.

(c) Transfer of stock ownership. The
transfer of the voting stock of a foreign
corporation which is a foreign sub-
sidiary of a domestic corporation with-
in the meaning of section 3121(1)(8) will
not affect the status of the foreign cor-
poration as such a foreign subsidiary if
at all times either of the percentage
tests stated in section 3121(1)(8), relat-
ing to ownership of the voting stock of
such foreign corporation, is met.

(d) Meaning of ‘‘stock’. The term
“‘stock’, as used in the regulations in
this part, has the meaning assigned by
paragraph (7) of section 7701(a). Section
7701(a)(7) provides as follows:

SEC. T701. Definitions. (a) When used in this
title [Internal Revenue Code of 1954], where

not otherwise distinctly expressed or mani-
festly incompatible with the intent thereof—

* * * * *

(7) Stock. The term ‘‘stock’ includes shares
in an association, joint-stock company, or
insurance company.

[T.D. 6390, 24 FR 4831, June 13, 1959]

479



		Superintendent of Documents
	2013-06-10T14:15:28-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




